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In the United States Court of Apjpeals 
for the District of Columbia 

January Teem, 1936 j 

I 

_ i 

I 

l 

No. 6625 I 

Charles J. Hoeppel, alias Charles Alexander, 
John H. Hoeppel, appellants j 

v . | 

United States of America, appellee| 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF CASE 

I 

I 

Appellee deeming the “Statement of Facts” in 
appellants’ brief to be incomplete, inadequate, and 
inaccurate in part, submits the following Statement 
of the Case. j 

The appellants Charles J. Hoeppel and Jolin H. 
Hoeppel have been sentenced to serve from four 
months to one year under an indictment charging 
them with conspiracy to violate a criminal statute 
of the United States, namely, Section 150, Title 18, 
United States Code. ! 


(i) 


2 


THE STATUTES 


The conspiracy statute (Section 88, Title IS, 
U. S. C.) is not quoted. The criminal statute of 
conspiring to violate which the defendants have 
been convicted reads as follows so far as material: 


It shall be unlawful to solicit * * * 

from anyone whatsoever, either as a political 
contribution, or for personal emolument, 
anv sum of monev or thing of value, what- 
soever, in consideration * * * for the 

support or influence of the payee, in behalf 
of the person paying the money * * * 

in obtaining any appointive office under the 
Government of the United States. (Section 
150, Title 18, U. S. C.; Act approved Decem¬ 
ber 11, 1926, 44 Stats. 918). 


THE INDICTMENT 

The indictment, brief!v stated, charges that on 
Mav 23rd, 1934, and continuously from that day 
to and including June 6th, 1934, Charles J. Hoop- 
pel, alias Charles Alexander, and John H. Hoeppel 
conspired to violate Section 150, Title 18, U. S. C., 
supra, that is to say, that Charles J. Hoeppel and 
John H. Hoeppel conspired together that Charles 
J. Hoeppel should solicit for personal emolument 
from James Y\\ Ives the payment by Ives to Charles 
J. Hoeppel of $1,000 in consideration of the support 
and influence of Charles J. Hoeppel in behalf of 
Ives in obtaining an appointment to the corps of 
cadets of the United States Military Academv. 
Then followed allegations of three overt acts in the 
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District of Columbia, one by Charles J. Hjoeppel 
and two by John H. Hoeppel. i 

THE FACTS j 

| 

Chronologically summarized, the evidence dis¬ 
closes the following facts: 

Defendant John H. Hoeppel is a Congressman 

from the 12th District of California. Defendant 

i 

Charles J. Hoeppel, alias Charles Alexander' is his 

i 

son. During 1933 John H. Burke, then a Congress¬ 
man from the 18th District of California, entered 
into arrangements with defendant John H. jHoep- 
pel, then and now a Congressman from thfe 12tli 

i 

District of California, to exchange a West! Point 
nomination for an Annapolis nomination. Ijhirsu- 

ant to this arrangement Burke in Decembej* 1933 

! 

signed a letter of nomination of Charles J. Hoeppel 

i 

to West Point at the instance of John H. Hoeppel 

i 

and John H. Hoeppel signed a letter of nomination 
of one Lineberger to Annapolis at the instance of 
Burke. Both nominees failed in their exajmina- 

i 

tions. Notification of failure was sent out by the 
War Department on May 1st, 1934 (R. 35, 36, 37, 
and 61). j 

In May 1934 one James W. Ives of Baltimore, 

i 

Maryland, came to Washington and obtainedj from 
General Edgar T. Conley, Assistant Adjutant Gen¬ 
eral, at the War Department, a list of representa¬ 
tives who had vacancies at West Point. Ive$ can¬ 
vassed the offices of these representatives aijd re- 

i 

ceived encouragement in the form of taking his 
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name and address from three or four representa¬ 
tives including the office of John H. Hoeppel whose 
secretary on this occasion Ives saw. About the 
third or fourth week in May Ives returned to 
Washington and was introduced by General Con¬ 
ley to Colonel Raymond S. Bamberger in the Ad¬ 
jutant General’s Office. General Conley thought 
Colonel Bamberger might be helpful to Ives as he 
had recently canvassed the House and Senate and 
gotten an appointment for his son. At Colonel 
Bamberger’s office and at Colonel Bamberger’s 
suggestion; Ives dictated a letter to John H. 
Hoeppel which when written he signed and 
mailed (R. 45, 46, 69, and 70). This letter is 
dated May 22nd, 1934, and was offered in evidence 
by John H.i Hoeppel. In it Ives submitted to John 
H. Hoeppel a statement of his educational quali¬ 
fications which Ives said were sufficient to exempt 
him from the educational examination and also a 
statement of his confidence in passing the physical 
examination. At the bottom of this letter Colonel 
Bamberger made a notation addressed to one 
Blade, John H. Hoeppel’s secretary, stating that 
Ives is the young man General Conley is interested 
in and signing the notation “Bamberger” (R. 76, 
77). 

Ives then returned to Baltimore and from there 
went to Ocean City, Maryland, leaving instruc¬ 
tions with his mother with reference to his mail. 
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Between the 25th and 30th of May 1934jives’ 
mother opened a letter addressed to Ive£ and 
wired its contents to Ives. The letter j Ives’ 
mother opened was dated “5-25-1934” and the 

i 

envelope postmarked May 26, 1934, was signed 
Charles Alexander and stated that the writer 
would be in Baltimore on May 30th to discuss 
with Ives a subject in which the writer linder- 
stood Ives was vitally interested and asking that 
Ives stand by so that the writer’s journey >vould 
not be lost motion (R. 44, 45). j 

Ives returned from Ocean City to Baltimore 
May 29, 1934, whereupon his mother turned this 

i 

letter over to him (R. 44 and 46). On May ! 30th, 
1934, Ives received a telephone call from Charles 
Alexander who said over the telephone that he 
had heard Ives was anxious to obtain an appoint¬ 
ment to West Point and that he had one Ulrich 
would cost $1,000 if Ives were interested. Ives 
asked Alexander to come to his home and later, 
within ten or fifteen minutes, a person identify¬ 
ing himself as Charles Alexander came to Ives’ 

| 

home. This person is the defendant Charles J. 
Hoeppel whom Ives pointed out and placed his 
hand upon in open court. Alexander (or Charles 
J. Hoeppel) was asked by Ives in the presence of 
Ives’ brother about a smaller sum, but he j said 
he would not take less than $1,000. Ives agreed 
on that sum and agreed to meet Alexander (or 
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Charles J. Hoeppel) in Washington the next 
morning. Alexander mentioned Congressman 
Hoeppel's name and said that he had received a 
letter from Ives about this appointment. He also 
said Congressman Hoeppel told him he could do 
anything—give the appointment to any person 
that he wanted—to take care of his (Alexander's) 
expense in preparing for his appointment. Be¬ 
fore Alexander (or Charles J. Hoeppel) left he 
gave Ives a telephone number, namely, Cleveland 
0128, where he could be reached in Washington. 
This is the number of the telephone in the apart¬ 
ment occupied by John H. Hoeppel, but not listed 
in his name (R. 46, 47, 48, 52, 64, 65, and 66). 

On Mav 31st. 1934, the following dav, Ives came 
to Washington and telephoned Cleveland 0128 from 
the Union Station. A lady answered the telephone 
and upon asking for Charles or Charles Alexander 
she said he was out. Upon Ives giving his name 
and stating where he was the lady said that Charles 
would meet Ives in fifteen or twenty minutes and 
that Charles wanted Ives’ correct age which Ives 
gave. In about fifteen minutes Ives saw Alexander 
(or Charles J. Hoeppel) coming toward the Union 
Station around the fountain. He and Ives then 
went into the Union Station where he presented 
Ives with a letter of nomination (Ex. 1-3) for West 
Point dated May 31, 1934, and signed by Rep. 
Burke. This letter of nomination gave Ives' cor- 
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reef age and also gave as liis California address 

i 

an address which is the same as that given for 
Charles J. Hoeppel in the letter nominating him 
the preceding December (R. 39, 40, 48, 49, arid 54). 
Alexander (or Charles J. Hoeppel) then lfanded 
Ives a promissory note by which Ives agreed to pay 
Charles Alexander $1,000 for services rendered in 
obtaining a West Point appointment. Ives Signed 

i 

the note and returned it to him. He also at the 
Union Sation wrote a longhand letter to! Hep. 
Burke asking Burke for the appointment, j This 
letter was requested by Alexander (or ChaRles J. 
Hoeppel) who furnished the paper on which ft was 
written. The letter, produced by defendant! John 

i 

H. Hoeppel, is dated “Thursday” which is tlfe day 
on which May 31st occurred in 1934 (R. 49, 78). 

At or about the same date according to the Recol¬ 
lection of Representative Burke, John H. Hoeppel 

came to Representative Burke and said he h4d an- 

! 

other boy to name in place of his son who had failed. 
John H. Hoeppel had all the papers of appoint¬ 
ment fixed up and Burke signed them pursuant to 
his agreement with John H. Hoeppel. The jletter 
nominating Ives (Ex. 1-3) handed to him by Alex¬ 
ander (or Charles J. Hoeppel) and the letter on 
Burke's stationery (Ex. 1-4) transmitting the 
nomination were signed by Burke (R. 61, 62). 
John H. Hoeppel had previously requested ai sup¬ 
ply of Burke's stationery (R. 66). I 

oS247—3G 2 
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After the exchange of the note for the letter of 
nomination Ives went to the War Department, saw 
General Conley, who arranged for the acceptance 
of his nomination and gave him papers to fill out. 
Ives then returned to Baltimore. On June 5, 1934, 
after talking to some friends, Ives came back to 
Washington to resign his appointment. He called 
Cleveland 0128, asked for Charles and was in¬ 
formed he was not there. That evening he again 
called Cleveland 0128 and got Alexander (or 
Charles J. Hoeppel) on the telephone. The two 
arranged to meet at a drugstore and after meeting 
went to the Willard Hotel where Ives told Alex¬ 
ander (or Charles J. Hoeppel) that he had been 
advised and realized that it was illegal to give any 
money for a West Point appointment and wished 
to get his note back and get the appointment legally. 
Alexander (or Charles J. Hoeppel) mentioned 
several ways it could be paid without being illegal, 
one of which was to send it to Representative 
Hoeppel as a campaign fund or to send it to some 
philanthropist in the west who in turn would trans¬ 
mit to Alexander (or Charles J. Hoeppel). Ives 
told him that he had made up his mind that it was 
illegal to pay any money for appointments and that 
he could not go on that way. Ives remained in 
Washington that night and the next morning he 
went to the War Department and saw General Con¬ 
ley, General McKinley, and Colonel Bamberger, 
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i 

and there he made a statement. After seeing these 
officers and on their advice he went to see Rep. 
Burke. Ives did not see Rep. Burke but shw his 
secretary, Mrs. Redmond, and told her the! whole 
story. She explained to Ives that the appointment 
belonged to John H. Hoeppel and suggested that 
Ives see him. She then telephoned John H. pEIoep- 
pel and made an appointment for Ives and Ives 
went to his office which was in the same building. 
When he entered his office, there were eight jor ten 
people in the outer office. John H. Hoeppel was 
standing in the outer office, greeted Ives, and said 

i 

to come right in. Whereupon he opened the! inner 
office door and Ives went in with him. Itys had 
not given his name and had never seen John H. 
Hoeppel before. John H. Hoeppel said he j knew 
what Ives was there for and sat down and typed a 
letter which Ives read and then realized it Was a 
letter of resignation. On reading it Ives hsked 
John H. Hoeppel if he could not receive the ap¬ 
pointment legally to which John H. Hqeppel 
replied, “Well, as long as you don’t wish to parry 
out the agreement, you cannot have the appoint¬ 
ment. You are right back where you started a 
week ago. ’ ’ After this conversation Ives signed the 
resignation (R. 50, 51, 60, 67, and 85). I 

Rep. Burke’s secretary told Burke the sam^ day 
what Ives had told her, and Burke thereupon! tele¬ 
phoned John H. Hoeppel and told him that Ives 

j 

i 
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had been in his office and told his secretary that he, 
Ives, had given a promise to give $1,000 for the ap¬ 
pointment which Burke had recently signed for 
John H. Hoeppel. Burke asked John H. Hoeppel 
what about it, and lie replied, “Oh, don’t pay any 
attention to him, Burke; lie's crazy.” The same 
day John H. Hoeppel came to Burke's office with the 
cancellationof Ives ’appointment and said to Burke’s 

secretary that Ives was mentally deficient, to 

%> • 

which she replied, “He qualified for the Academy; 
he cannot be.” To which John H. Hoeppel said, 
“The boy is crazy” (R. 62, 67). Burke never met 
Ives until the trial of the case (R. 62). Ives ascer¬ 
tained that Charles Alexander was Charles J. Hoep¬ 
pel upon being shown a team photograph by an 
agent of the Department of Justice and upon pick¬ 
ing out Charles Alexander in the photograph the 
agent told him it was Charles J. Hoeppel (R. 
51, 57). 

Charles J. Hoeppel never took the witness stand. 
John H. Hoeppel did take the witness stand and 
gave another version of what took place when Ives 
signed the letter of resignation. He also gave testi¬ 
mony in direct conflict with the testimony of Rep. 
Burke and Mrs. Redmond as to the manner and date 
of signing the letter of nomination of Ives and the 
letter of transmittal, all of which he was required 
to retract on cross-examination. Mrs. Anna J. 

Hoeppel, the mother and wife of the defendants, 
respectively, gave testimony tending to prove that 







Ives had not called Cleveland 0128. Raymond W. 
Hoeppeh another son of the defendant, attempted 
with meager success to corroborate John H.iHoep- 
pel’s testimony. | 

This brief will discuss the questions raised; in the 
same order as contained in appellants’ brief. ! 

i 

i 

ARGUMENT 


An appointment to West Point Military Academy is an 
appointive office under the Government of the JJnited 
States | 

i 

The question presented under Point I is: “What 
is an appointive office under the Government of 
the United States?” i 

i 

The appellants have confused the real issue in 
the 27 printed pages of their brief devoted tb this 
point; and for clarity appellee will first attempt 
to dispose of the immaterial and confusing matters 
presented by the appellants. j 

That which is most misleading is the attempt by 
appellants to trace the legislative history of Sec¬ 
tion 21a, Title 5, U. S. C., with the design of trans¬ 
planting a certain phrase, namely, “civil officers” 
from that Section of the Code to the Section Under 
discussion here, namely, Section 150, Title 18^ 
Section 150 of Title 18 is not limited bv its terms 
to civil officers under the Government of the Uliited 
States. Nowhere therein do the words “civil offi- 

j 

cers” appear. So that this Court can conveniently 
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compare the two acts, they are set out below in 
parallel columns: 

SEC. 21A, TITLE 5, U. S. C. SEC. 150, TITLE 18, U. S. C. 

Each individual after Dec. It shall be unlawful to so¬ 
il, 1926. appointed as an* offi- licit or receive from anyone 
cer of the United States by whatsoever, either as a politi- 
the President, by and with cal contribution, or for per- 
the advice and consent of the sonal emolument, anv sum of 

7 w 

Senate, or bv the President money or thing of value, 
alone, or by a court of law, whatsoever, in consideration 
or by the head of a depart- of the promise of support, or 
ment, shall, within thirty use of influence, or for the 
lays after the effective date support or influence of the 
of his appointment, file with payee, in behalf of the person 
the Comptroller General of paying the money, or any 
the United States an affidavit other person, in obtaining any 
stating that neither he nor appointive office under the 
anyone acting in his behalf Government of the United 
has given, transferred, prom- States, 
ised, or paid any consideration 
for or in the expectation or 
hope of receiving assistance in 
securing such appointment. 

It is well settled law that unless a statute is 
ambiguous the legislative history of an act should 
not be considered to determine the intent of the 
legislature in enacting such statute. Insofar as 
the appellants have seen fit to discuss the legislative 
history’ of Section 21a of Title 5 of the United States 
Code, the appellee will consider the material mat¬ 
ters set forth in appellants’ brief, merely to show 
that the only proper conclusion to be drawn there- 

* Amended March 2, 1927, c. 2S4. 44 Stat 1346, by striking out the 
word “an” and inserting in lieu thereof the words “a civil.*’ 
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from is a conclusion opposite to that attempted to 
be drawn by appellants. 

True, Section 21a of Title 5, U. S. C., Was en¬ 
acted and became law on the same day that Section 
150 of Title 18 became law, namely, December 11, 
1926, but an inspection of Section 21a, Title 5, 
U. S. C., as it originally was enacted, shows jthat it 
was applicable to “each individual * * * ap¬ 
pointed as an officer of the United States by the 
President * * which of course included 

cadets or any other appointive officer. As appears 

! 

in the appellants’ brief at page 18, the then jSecre- 
tary of War on the 23rd day of February 1927, 
being of the opinion undoubtedly that the lafw was 
applicable to all appointive officers, comrmmjicated 

i 

with Senator George W. Norris, Chairman bf the 
Judiciary Committee of the Senate, requesting that 
an amendment to the law be made, which ;would 
except officers of the Army, Navy, and Marine jCorps 

i 

from submitting the required affidavits, ^here¬ 
after Section 21a, Title 5, U. S. C., was amended, 
March 2nd, 1927, effective however from Dec. 11, 

i 

1926, so that thereafter that section applied to j“ each 

individual * * * appointed as a civil officer of 

the United States by the President * * 

thereby excepting appointive officers in the military 

services including cadets at the Academies, i 

The appellants were not indicted, convicted, or 

sentenced for a conspiracy to violate See. 21a^ Title 

5, U. S. C. They were indicted, convicted, and sen- 

] 

I 

i 

I 

i 

I 

i 

i 

i 

i 
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teneed for a conspiracy to violate Sec. 150, Title 
18, U. S. C. It is important to note that this sec¬ 
tion of the United States Code, namely. Sec. 150, 
Title 18, has never been amended since its passage, 
and still applies to anyone who solicits from an¬ 
other as a political contribution, or for personal 
emolument, anv sum of monev in consideration for 

7 * * 

the support of the payee in behalf of the person 
paying the money in obtaining any appointive of¬ 
fice under the Government of the United States. 
These two sections of the United States Code dis¬ 
cussed above have absolutely no application to each 
other, and therefore should not be considered in 
determining the question herein involved. To pre¬ 
sume Congress intended that Sec. 150, Title 18, 
U. S. C., should apply only to Postmasterships and 
Marshalships in the South, as is urged by the ap¬ 
pellants, is preposterous. 

The real point in the case, which appellants ap¬ 
parently overlook, is that the Constitution is de¬ 
terminative of the question, namely, what is “any 
appointive , office under the Government of the 
United States." Art. 2, Sec. 2, Clause 2 of the 
Constitution provides: 

(The President) * * * and } ie sliall 

nominate, and bv and with the Advice and 
/ * 

Consent of the Senate, shall appoint Am¬ 
bassadors, other public Ministers and Con¬ 
suls, Judges of the Supreme Court, and all 
other Officers of the United States whose 
Appointments are not herein otherwise pro- 
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i 

vided for, and which shall be established by 
Law; but the Congress may by Law vest the 
Appointment of such inferior Officers, as 
they think proper, in the President alpne, in 
the Courts of Law, or in the Heads of De- 

7 i 

partments. [Italics supplied.] 

Therefore it follows that unless a person in the 
service of the United States holds his place by vir¬ 
tue of an appointment by the President, or one of 
the Courts of Justice, or one of the heads <?f De¬ 
partments authorized by law to make such appoint¬ 
ment, he is not strictly speaking, an officer of the 
L T nited States. See United States v. Mouctt, 124 
U. S. 303; United States v. Smith, 124 U. sj. 525; 
United States v. Van Wert, 195 Fed. 974; Scully v. 
United States, 193 Fed. 185. 

j 

Any person not appointed in the manner pre¬ 
scribed by this section, Art. 2, Sec. 2, Cl. 2 bf the 
Constitution, is not an officer, but an agent or 
employee of the United States. McGrath v. United 
States, 275 Fed. 294. I 

The Constitution, therefore, divides the officers 
of the United States into two classes; first, those 
whom the President shall nominate and by and with 
the advice and consent of the Senate appoint!; sec¬ 
ondly, inferior officers whose appointment Congress 
may vest alone in the President, in the Courts, ior in 
the Heads of the Departments. 

Therefore, if Congress has delegated to the 
President the power and authority to appoint! per¬ 
sons to West Point as cadets, it naturally follows- 


58247—3( 
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from the cases cited and from the Constitution 
that such cadets hold an appointive office. It is 
therefore necessary to ascertain whether or not 
Congress had delegated to the President this 
power and authority. 

Congress by Act approved July 9, 1918, 40 Stat. 
894, Sec. 1091, Title 10, U. S. C., provided as follows 
in this connection: 

The Corps of Cadets of the United 
States Military Academy shall consist of 
two from each Congressional district, two 
from each Territorv, four from the District 
of Columbia, two from natives of Porto 
Rico, four from each State at large, and 
eighty-two from the United States at large, 
twenty of whom shall be selected from 
among the honor graduates of educational 
institutions having officers of the Regular 
Army detailed as professors of military 
science and tactics under existing law or any 
law hereafter enacted for the detail of offi¬ 
cers of the Regular Army to such institu¬ 
tions and which institutions are designated 
as “honor schools”, upon the determination 
of their relative standing at the last preced¬ 
ing annual inspection regularly made by the 
War Department, and two of whom shall be 
selected from persons recommended by the 
Vice President. They shall he appointed by 
the President and shall, with the exception 
of the eighty-two appointed from the United 
States at large, be actual residents of the 
Congressional or Territorial district, or the 
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District of Columbia, or of the island of 
Porto Rico, or of the States, respectively, 
from which they purport to be appointed. 
[Italics supplied.] j 

We therefore submit that an appointment to 
the West Point Military Academy is 4 n a P" 
pointive office under the Government <j)f the 
United States and comes within the purview of 
Sec. 150, Title 18, U. S. C. j 

i 

ii ! 

i 

i 

The evidence adduced required the submission of the case 
to the jury and amply sustains the verdict 1 

i 

i 

I 

Under Point II of appellants’ brief the Refusal 
of the court to direct a verdict for defendants is 
challenged. There are also references under this 
point to questions of admissibility of evidence, but 
argument thereon will be reserved for Point III of 
this brief in answer to the same numbered point 
in appellants’ brief wherein appellants more se¬ 
riously discuss such questions. I 

Appellants purport to give the substance qf the 
testimony of the witnesses for the Government and 

i 

to analyze such testimony. We submit that ap¬ 
pellants’ statement of the testimony is so lacking 
in completeness as to present an inaccurate $tate- 

j 

ment and it does not therefore form the proper 
premise for analysis or conclusions even assuming 
appellants’ method of analysis is correct which we 
do not concede. 
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In this case the Government offered both direct 
and circumstantial evidence to prove the conspir¬ 
acy. Not direct in the sense that any witness over¬ 
heard the defendants enter into their corrupt agree¬ 
ment, but in the sense of proof of acts and declara¬ 
tions of both defendants in furtherance of and to 
carry out the conspiracy charged, and also state¬ 
ments of one of the defendants (John H. Hoeppel) 
after the conspiracy was completed inconsistent 
with any reasonable hypothesis of innocence. The 
Government also offered proof of circumstances 
tending to establish a concert of action by both de¬ 
fendants in effectuating the conspiracy. Conspir¬ 
acies may be proved by either or both such classes 
of evidence. That they may be proved by acts and 
declarations of the conspirators is discussed under 
Point III of this brief. That they may be proved 
by circumstantial evidence is hardly open to de¬ 
bate. On this subject the Supreme Court has held: 

It is elementary, however, that conspiracies 
are seldom capable of proof by direct testi¬ 
mony and may be inferred from the things 
actually done, * * * (Eastern States 

Lumber Association v. United States, 234 
U. S. 600, 612). 

The Circuit Court of Appeals for the 8th Circuit 
in the very recent case of Feigenbutz v. United 
States, 65 F. (2d) 122, 124, states the rule as 
follows: 

Conspiracy is an offense which can ordi¬ 
narily be established only by a great number 
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of apparently disconnected circumstances. 
Necessarily the existence of the conspiracy 
in most cases can be made to appeair only 
inferentially from the acts of the parties 
committed in furtherance thereof, j^s said 
by this court in Goode v. United States, 58 
F. (2d) 105, 107: “A conspiracy is rarely 
susceptible of proof by direct evidence, but 
must be proved by circumstantial evidence. 
It may be deduced from the conduct iof the 
parties and the attending circumstances.” 

In Davis v. United States, 107 Fed. 753, 7p5 (C. 
C. A. 6th), the contention was made as here that 
there was no adequate evidence of the conspiracy 
because of lack of proof of a formal agreement, and 
the court stated the rule in the following language: 

i 

If the evidence shows a detail of facts and 
circumstances in which the alleged! con¬ 
spirators are involved, separately or collec¬ 
tively, and which are clearly referable to a 
preconcert of the actors, and there is a inoral 
probability that they would not have oc¬ 
curred as they did without such preconcert, 
that is sufficient if it satisfies the jury of the 
conspiracy beyond a reasonable doubt, j 

To the same effect are— 

Telman v. United States, 67 F. (2d) 716 
(C. C. A. 10th). | 

Taylor v. United States, 89 Fed. 954 (C. 
C. A. 9th). i 

United States v. Breese, 173 Fed. 402 (D. 
C. N. C.). | 
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Based on such character of evidence, the facts in 
more detail are as follows: 

The defendants are father and son. They lived 
together. The father was a Congressman. The son 
would drive him to the office and help out there on 
inconsequential matters (R. 80). There was the 
relationship of blood and of mutual trust and a cer¬ 
tainty on the part of both that no disclosure would 
be made by either of any corrupt agreement be¬ 
tween them. 

In December 1933 the father had an appointment 
to West Point at his disposal by virtue of the ex¬ 
change witji Rep. Burke. The father caused Burke 
to nominate the son for this appointment on De¬ 
cember 5, 1933. The son failed in his mental tests 
and was so notified May 1, 1934, resulting in the 
father’s having at his disposal the nomination of 
someone else to West Point (R. 35, 37, 61). The 
son wished to be reimbursed for the considerable 
expense to which he had been put (R. 52, 66). 
There therefore existed the relationship) of mutual 
trust and confidence, the opportunity for contact, 
the ability to fulfil the corrupt agreement, and the 
motive to reimburse the family purse. 

On May 22nd, 1934, with these conditions exist¬ 
ing, and the stage being set, Ives having learned 
that John H. Hoeppel had at his disposal an ap¬ 
pointment to West Point, wrote him at the sugges¬ 
tion of Colonel Bamberger that he was extremely 
anxious to obtain an appointment, that he had two 
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years of education at Johns Hopkins which was suf¬ 
ficient credit to exempt him from the educational 
examination, that he had been active in | college 
athletics which made him confident of passing the 
physical examination, and that in view of the fact 
that he was “now twenty-one years old” he would 

be too old if not appointed with the class of 1934. 

. 

This letter was presumably received by the father 
on May 23rd, 1934. On May 26th, 1934, the letter 
signed by Charles Alexander addressed to Ives and 
stating that the writer would be in Baltinjore on 
the 30th to discuss a subject in which the writer 
understood Ives' was vitally interested was trans¬ 
mitted (R. 45,46, 69, 76). 

On May 30th, 1934, a person identifying l^imself 
as Charles Alexander telephoned Ives and stated 
that he had an appointment for West Point, that he 

j 

had heard that Ives was anxious to obtain sUch an 
appointment, and that it would cost Ives $l|,000 if 
Ives were interested (R. 47). A person identifying 
himself as Charles Alexander later that dai came 
to Ives’ house where Ives attempted to sec if he 
would not take a smaller sum but Charles Alexan¬ 
der said he would not take less than $l,00p, and 

i 

this was agreed upon. This part of the coiiversa- 
tion between Ives and Alexander was overhekrd by 
Ives' brother who corroborated this solicitation of 
money for Alexander’s support of Ives in pbtain- 
ing an appointment to West Point. Charle^ Alex¬ 
ander mentioned Congressman Hoeppel’s name 

i 

i 
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and said that he had received a letter from Ives 
about this appointment (which was the letter of 
May 22nd from Ives to Congressman Hoeppel). 
He further said to Ives that he had spent quite a 
lot of money preparing for the appointment that 
he had, and that Congressman Hoeppel told him 
he could do anything—give the appointment to any 
person he wanted—in order to take care of this 
expense. Charles Alexander has been identified 
as the son, defendant Charles J. Hoeppel (R. 48, 
51, 52). 

Before separating, the son gave Ives a telephone 
number where Ives could reach him in Washington. 
The number given was Cleveland 0128. On arriv¬ 
ing at the Union Station in Washington Ives called 
this number and asked for Charles or Charles Alex¬ 
ander. A woman’s voice answered the telephone 
and said that Charles was out, whereupon Ives gave 
her his name and the voice said, “Well, he was sup¬ 
posed to meet you this morning; wasn’t he?” and 
Ives said yes, and she said, “Well, he will meet you 
in fifteen or twenty minutes and wants your correct 
age,” which Ives gave. Ives told the voice that he 
was at the Union Station, and it was then agreed 
he was to meet Charles Alexander (or Charles J. 
Hoeppel) at the Union Station and Ives was told 
to stay there (R. 48, 54). About fifteen minutes 
later Ives saw Charles in front of the Union Sta¬ 
tion bv the fountain. Ives and Charles went into 
the station and the son presented Ives with a letter 
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i 

of nomination to West Point (Ex. 1-3) signed by 
John H. Burke dated May 31st giving Ivesj age as 
4 '21 years and 6 months,” stating that he ^Vas be¬ 
lieved to be in every respect qualified for appoint¬ 
ment and giving his address as "60 Via d^ Roma 
Walk, Long Beach, California” (R. 39 and 48). 
Ives had not given his exact age until this telephone 
conversation with the person answering the tele¬ 
phone at Cleveland 0128 (R. 48). The gddress 

1 

given is identical with the address given for Charles 
J. Hoeppel at the time of his nomination in l^ecem- 
ber 1933 (R. 36). Charles then handed Ives a 
promissory note by the terms of which Ives agreed 
"to pay Charles Alexander $1,000 for services in 
obtaining an appointment to West Point” (it. 49). 


This note was signed and returned by Ives to 
Charles and at the same time at the Union Station 
Ives wrote a longhand letter to Rep. Burke at the 

i 

request of the son, asking Burke for the appoint- 

| 

ment. Charles Alexander (or Charles J. Hoeppel) 
gave Ives the paper on which to write this jletter. 
This letter produced by defendant John H. 
Hoeppel is dated "Thursday” which is the ([lay of 

I 

the week on which May 31st occurred in 1934 
(R. 78). According to Rep. Burke, it was j about 
this time that John H. Hoeppel, the father, c^me to 
him and said he had another boy to name ini place 
of his son who had failed. At this time the father 
had the papers all fixed out and Burke Signed 
them. The letter of transmittal (Govt. ExJ I-A ) 


58247 - 36 - 


i 
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was not dictated by Burke, but it is possible that 
his secretary, Mrs. Redmond, may have given 
John H. Hoeppel the stationery to write on. The 
letter was prepared when it was brought in 
and Burke signed it. Burke had not met Ives 
but signed the papers pursuant to his agreement 
with John H. Hoeppel. Mrs. Nellie C. Redmond, 
who was secretary to Rep. Burke, remembers an 
occasion in May 1934 when John H. Hoeppel came 
to her office and requested a supply of Rep. 
Burke's stationery, which she gave him (R. 61, 62). 
She recalls John H. Hoeppel’s coming to Rep. 
Burke’s office with reference to an appointment to 
West Point in the latter part of May, at which 
time she offered to sign the letter of appointment of 
James Ives. She said she had been in the habit of 
signing Mr. Burke’s letters and papers and that 
she was permitted to sign that letter. John H. 
Hoeppel said he wanted Burke’s personal signa¬ 
ture and came back later that afternoon when 
Burke was in and Burke signed it (R. 66, 67). 

The acts, declarations, and circumstances of 
these two episodes, one in Baltimore and the other 
at the Union Station, tend to the inevitable con¬ 
clusion that there was a unity of plan and purpose 
on the part of both defendants to commit the of¬ 
fense charged. 

The telephone Cleveland 0128 was the telephone 
in the apartment subleased to John H. Hoeppel, 
but listed in the name of the lessor, Edward Fran¬ 
cis O’Brien (R. 64, 65). 
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On June 5th, 1934, Ives again came to Washing¬ 
ton and called Cleveland 0128 and asktd for 
Charles. Charles was not there and that evening 
about six Ives again called and got Charles J. 
Hoeppel on the telephone. He was still known as 
Charles Alexander to Ives. Ives asked to sOe him, 
told Charles J. Hoet^pel where he was and Charles 
J. Hoeppel said he would be right down. They met 
at a drug store and went to the Willard! Hotel 
where Ives told Charles J. Hoeppel he had b^en ad¬ 
vised and realized that it was illegal to give or re¬ 
ceive money for an appointment to West Point and 
wanted to get his note back and carry on tjie ap¬ 
pointment legally. Charles J. Hoeppel mentioned 
several different ways it could be paid without be¬ 
ing illegal, one of which was to send it to the Rep¬ 
resentative as a campaign fund and the other was 
to send it to some philanthropist out in th^ west 
who would in turn return it to Charles J. Hoeppel. 
Ives told Charles J. Hoeppel that he had m^de up 
his mind that it w r as illegal to pay any money for 
appointments and that he could not go on thajt way. 
Ives remained in Washington that night an^l con- 
suited some officers in the War Department the fol¬ 
lowing day, June 6th, who gave him some advice. 
Acting on this advice he went to see Rep. Burke, 
did not see him, but saw his secretarv, Mrs.! Red- 
mond, and told her the whole story. She explained 
that the appointment belonged to John H. Hcjeppel 
and that Burke did not have anything to do with it 

j 

i 
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and that Ives had better see John H. Hoeppel. She 
called John H. Hoeppel and told him that Ives was 
in her office and as she could do nothing for 
him wanted to make an appointment. John H. 
Hoeppel said, 44 Send him around”, whereupon Ives 
left Burke’s office (R. 50, 55, and 67), went to John 
H. Hoeppel’s office and saw him in the outer room 
where there were eight or ten people. When he 
got there John H. Hoeppel greeted him and said, 
44 Come right in” and opened the inner office door 
and Ives went in with him. Ives had not told John 
H. Hoeppel his name and had never seen him be¬ 
fore. John H. Hoeppel said he knew what Ives 
was there for and sat down and typed a letter which 
Ives read and then realized it was his resignation. 
Ives then disked John H. Hoeppel if he could re¬ 
ceive the appointment legally and John H. Hoeppel 
said, 44 Well, as long as you don’t wish to carry out 
the agreement you cannot have the appointment. 
You’re right back where you started a week ago.” 
After this conversation Ives signed the resignation 
(R. 50, 51, 56). 

The circumstances surrounding this episode in 
John H. Hoeppel’s office are irreconcilable with 
anv conclusion other than that the two defendants 
were working in harmony under a previous ar¬ 
rangement in respect to the solicitation of money 
from Ives for this appointment. 

Ives then went to the War Department and made 
a statement. This statement is dated June 6,1934. 
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The letter of resignation produced by J<^hn H. 
Hoeppel is dated June 5, 1934 (R. 85). The date 

i 

on the letter was placed there by John H. Hoeppel 
and while the date appearing on the letter jjs June 
5th Ives is certain that he signed this leiter on 
June 6th because the statement he signed in the 
War Department setting out what transpired is 
dated June 6th and he fixes the date of the resigna¬ 
tion from the time he signed the statements at the 
War Department both of which occurred bn the 
same day. The letter of resignation written b^ John 
H. Hoeppel is addressed to Rep. Burke and thanks 
him for the appointment to West Point and! states 
that as he did not take the regular examination and 
for other personal reasons Ives submits his resig¬ 
nation. This statement was made in this letter pre¬ 
pared by John H. Hoeppel although the j letter 
transmitting the nomination of Ives also prepared 
by John H. Hoeppel (Ex. 1-4) stated that Ives 
would apply for exemption from examination and 
that the writer was confident his two years experi¬ 
ence at Johns Hopkins would qualify him fpr en¬ 
trance to West Point (R. 40, 60, 85). After Ives 
had left Rep. Burke's office to call on John H. 
Hoeppel, Burke came into his office and Mrsi Red- 
mond told him that Ives had been in to see hhjn and 
had stated that he had given a promise to give a 
thousand dollars for the appointment that Burke 
had recently signed for John H. Hoeppel. |Dpon 
being informed of this fact Burke telephoned! John 
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H. Hoeppel, told him what his secretary had stated 
to him and asked Hoeppel for an explanation and 
Hoeppel replied, “Oh, don’t pay any attention to 
him, Burke, he’s crazy.” John H. Hoeppel also 
said that Ives was going to resign and later that 
day brought in for Burke’s signature a letter with¬ 
drawing the appointment (R. 43, 62). Mrs. Red¬ 
mond says that when John H. Hoeppel came to the 
office with the cancellation of Ives’ appointment 
he said, “Young Ives is mentally deficient.” She 
said, “He qualified for the Academy, he cannot 
be” and John H. Hoeppel said, “The boy is crazy” 
(R. 67). 

John H. Hoeppel in his testimony contends that 
his son Charles never discussed with him in anv 

i J 

way the matter of nominating Ives (R. 82). He 
had never met Ives until Ives caine in and said he 
wished to resign (R. 80, 81). He contends that he 
made this valuable appointment for an unknown 
person because of his friendship with Colonel 
Bamberger and the fact that he hoped to receive 

some consideration from General Conlev and was 

~ %/ 

interested in football and Ives was a football player 

i 

(R. 77). On cross-examination he said, “To tell 
the truth, the principal reason I (John H. Hoep¬ 
pel) appointed Ives was in order to get the good 
will of General Conlev. All the rest was merely 
contributory” (R. 91). He was compelled to take 
this position because he knew that he had refused 
to appoint Colonel Bamberger’s son to West Point 


r 
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and it was futile to contend that he was making this 
appointment of a stranger for Colonel Banfberger 
when he had refused to appoint his son (R. 91). 
When he appointed Ives he did not notify either 

_ i 

General Conley or Colonel Bamberger. When Ives 

i 

resigned he didn’t notify either (R. 91). Qn re- 

i 

direct examination he said he did not notify! either 


Colonel Bamberger or General Conley of Ives’ ap¬ 
pointment or of his resignation because ijn due 


course of official business it would come to their 
attention and that was self-evident to a military man 
(R. 96). But on re-cross-examination in answer 
to the question “You have overlooked the fact that 
they would receive notification signed by Congress¬ 
man Burke and not by you” the only answer he 
could give was that “I put myself in place oi Con¬ 
gressman Burke” (R. 97). Of course it; was 


clear that he would not get the good will of General 
Conley which he said was the principal reason he 
appointed Ives (R. 91) if all General Conley knew 

j 

was that Burke had appointed Ives. 


Because the letter of nomination contained the 
exact age of Ives it was necessary for Joljin H. 

i 

Hoeppel to explain where he got this information 
and he testified that a short time after he received 
Ives’ letter of May 22nd Ives telephoned him and 
he took up with Ives the question of his ag^ and 

_i 

residence, and he explains the letter dated “Ijhurs- 

i 

day” which he produced (and had to produce be¬ 
cause he had exhibited it to the District Attorney) 


i 

i 


i 

i 

i 


i 

i 
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as being a letter which he suggested Ives write at 
the time of this telephone conversation (R. 78 and 

86) , but upon cross-examination he could not re¬ 
member the occasion for the telephone call but only 
remembered the call. He did not remember where 
it came from, he didn’t remember whether he an¬ 
swered the telephone in his office or whether he was 
ealled from the floor (R. 92). The “ Thursday” 
letter said nothing about age, so John H. Hoeppel 
said the age was given at this telephone call and he 
made a “mental” note of it (R. 93). 

In respect to the call of Ives at the time he signed 
the letter of resignation, John H. Hoeppel on direct 
examination remembered that the desk closest to 
the door into the inner room was the one on which 
his son Raymond practised typing, that Miss 
Whitson, his secretary, was the length of the room 
in the opposite corner, and that only Raymond and 
Miss Whitson were in the outer office at the time 
when Ives came in (R. 81, 82), but on cross-exam¬ 
ination he was uncertain as to every detail except 
that the door was open when Ives was present (R. 

87) as to which detail he had to be certain because 
his son Raymond testified to overhearing the 
conversation. 

John, H. Hoeppel testified that on May 25, 1934, 
Burke came to his office and brought his nomination 
papers signed in blank along with a letterhead and 
John H. Hoeppel signed his nomination papers in 
blank for Burke along with a letterhead. John H. 
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Hoeppel had two copies which Burke left wit[h him- 

i 

which he did not use signed in blank, and! they 
signed the letterheads in blank, and John H. Hoep¬ 
pel nominated on May 25th and exchange^ the 
papers on that date. He was asked this samejques- 

i 

tion on two more occasions during his direct I testi¬ 
mony and said that he had no doubt whatever that 
the date he and Burke exchanged these appoint¬ 
ments was May 25,1934 (R. 78, 79, 80). Of bourse 

i 

it is obvious that this testimony was brought out 
to prove that he had accomplished the appointment 
of Ives before the visit of his son Charles to Ives r 

j T 

thereby attempting to destroy the charge of a con¬ 
spiracy. | 

Burke had testified that in the latter part of |May, 
he thinks around the 30th of May, Hoeppel caine to 
him and said he had another boy to name in place 
of his son who had failed, had all the papers ‘ jfixed 
out” and Burke signed them. Burke did noj; dic¬ 
tate the letter of transmittal, but it was prepared 
when it was brought in and Burke signed ii (R. 
60, 61). Mrs. Redmond testified that she reinem- 
bers in May that John H. Hoeppel requested a 
supply of Rep. Burke’s stationery which she gave 
to him and recalls his coming in with a letter of 
appointment the latter part of May which slie of¬ 
fered to sign, but in respect to which Johp H. 
Hoeppel said he wanted Burke’s personal signature 
(R. 66, 67). On cross-examination John H. Hoep¬ 
pel said at first that Burke signed the letter of' 


j 

i 

I 
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transmittal, Government’s Exhibit 1-4, on May 
25th in blank, simply signed his name with nothing 
above it, but upon being cornered by cross-exami¬ 
nation he said that the letter of transmittal, Gov¬ 
ernment’s Exhibit 1-4, was written in his office and 
taken to Burke for signature and that it was writ¬ 
ten on May 31st (R. 88, 89, 90). 

There are other inconsistencies in the testimony 
of both John H. Hoeppel and Raymond W. 
Hoeppel which we believe unnecessary to discuss 
in this brief, but none more serious than this com¬ 
pelled retraction of his statement that the nomi¬ 
nation of Ives was made on May 25th instead of 
May 31st, which went to the very vitals of the 
charge against the defendants. 

The appellants’ brief on this Point II refers 
to the failure of the witnesses George Trinastich 
and Elliott Cheston to give any substantial testi¬ 
mony after being put upon the witness stand. 
They have forgotten that the reason they gave no 
further testimony was due to the objection of 
appellants which was sustained. 

Having hereinabove reviewed the testimony of 
the witnesses and having shown a relationship, an 
opportunity, an ability, and a motive for the en¬ 
trance into this corrupt agreement; and having 
shown by uncontradicted testimonv that Charles 
J. Hoeppel solicited from Ives $1,000 in con¬ 
sideration of his support in behalf of Ives in ob¬ 
taining an appointment to West Point; and hav- 
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ing shown by uncontradicted testimony the! same 
solicitation at the Willard Hotel; and having 
shown by an incontrovertible web of circum¬ 
stances a unity of plan and purpose and precon¬ 
cert of action by both defendants in respect of 
this solicitation; and having shown a continued 
solicitation on the part of John H. Hoeppel on 
June 6th in his own office; and having sjhown 
statements of John H. Hoeppel utterly inconsist¬ 
ent with any reasonable hypothesis of innocence; 
we submit that it was not only the duty of the 
court to submit this case to the jury but that the 
evidence amply sustains the verdict. 

hi i 

Evidence of acts and declarations made by one defendant 
in furtherance of the conspiracy is admissible against 
the other 

Under point III appellants object to the admis¬ 
sion of testimony of acts and statements mad|e by 
Charles J. Hoeppel out of the presence of .|rohn 
H. Hoeppel. x\ppellants refer to statements made 

i 

by Charles J. Hoeppel over the telephone at 
Baltimore; to the statements made at the Ives’ 
residence in Baltimore; to a conversation oveif the 
telephone when Ives called Cleveland 0128; to the 
acts of Charles at the Union Station when the 

i 

letter of nomination was turned over to Ives, land 
to statements made by Charles at the Willard 
Hotel. ! 
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As to the conversation over the telephone at 
Cleveland 0128, it should be remembered that this 
was the number given by Charles in Baltimore for 
Ives to call when he came to Washington the fol¬ 
lowing day to receive the appointment as agreed 

between them. The onlv method Ives had of con- 

•/ 

tacting Charles, who was operating under an 
assumed name, was by telephoning this number. 
The telephone call and the conversation were, 
therefore, part of the history of the transaction, 
and this telephone call was the medium and 
agency provided by Charles for contacting Ives in 
Washington on May 31, 1934, and for the ascer¬ 
tainment of Ives’ exact age. It should also be 
pointed out that this telephone conversation was 
objected to as hearsay with no exception taken, 
and that the conversation was fullv brought out 
by defense on cross examination (R. 54). 

The objection to this testimony referred to under 
Point III, as contended in the appellants’ brief, 
is, first, th^t as no prima facie case of conspiracy 
had been made, the statements of Charles would 
not be binding on John H. Hoeppel. This objection 
goes to the order of proof; and the court below in 
overruling the objections stated that “the acts of 
one co-conspirator are inadmissable against an¬ 
other co-conspirator if not connected with the con¬ 
spiracy, but you cannot connect them all at one 
time.” 

As to the order of proof, the Supreme Court has 
held in Thiede v. Utah, 159 U. S. 510, 519, that— 
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the order in which testimony shall be cidmit- 

*• i 

ted is largely within the discretion (j>f the 
trial court. ! 

The Federal Courts in conspiracy cases havje held 

to the same effect. j 

In Urban v. United States, 46 F. (2d) 29t, 293 
( C. C. A. 10th), the court said: j 

The order of proof rests largely i\i the 
discretion of the trial court * * *. Proof 
of the conspiracy was later made. | 

In Feiijcnbutz v. United States, 65 F. (2 dj 122, 
124 (C. C. A. 10th), the rule is stated as follows: 

I 

For this reason (necessity of circumstan¬ 
tial evidence in conspiracy cases) much) lati¬ 
tude is allowed to the discretion of the itrial 
court in determining the order in which tes¬ 
timony having the ultimate tendencjv to 
prove the conspiracy may lie introduced. 

i 

And in Taylor v. United States, 89 Fed. 9541 956 

(C. C. A. 9th), that court said: | 

I 

i 

The court was not bound to exclude the 
evidence of those declarations (of cqeon- 
spirators) until the prosecution should 'first 
have proven the connection of the plaiptiff 
in error with the offense. The order o^ the 
proof rested in the sound discretion ofj the 
court. | 

I 

To the same effect are: j 

Chadwick v. United States, 141 Fed. |225, 
241 (C. C. A. 6th); Matron v. United 
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States, 8 F. (2d) 251 (C. C. A. 9th); Smith 
v. United States, 267 Fed. 665 (C. C. A. 8th). 

The rulings of the court below on the order of 
proof would not, therefore, appear to be erroneous. 

The next objection as contained in appellants’ 
brief is that the Government attempted to establish 
a conspiracy by the declarations of one co-con¬ 
spirator without there first having been evidence 
independent of the direct declaration establishing 
the existence of the conspiracy. The acts and dec¬ 
larations of Charles J. Hoeppel, which were ob¬ 
jected to, tended to effectuate the conspiracy, and 
are therefore admissible against John H. Hoeppel, 
if at the conclusion of the case a conspiracy has 
been shown, which we submit, has been established 
as set forth in point II hereof. 

Clune vi United States, 159 U. S. 590, would ap¬ 
pear to be decisive on this point. There the court 
had a much harder case. There had been admitted 
in evidence acts and declarations of parties other 
than the defendants. The indictment charged a 
conspiracy between defendants and other persons. 
The court held that if these parties, whose acts and 
declarations were objected to, vrere “conspirators 
with defendants, evidence of their acts and declara¬ 
tions in carrying or attempting to carry into effect 
the conspiracy was competent.” This case further 
holds that “it is familiar law that where a case 
rests upon that character of evidence (circum¬ 
stantial) much discretion is left to the trial court, 
and its ruling will be sustained if the testimony 
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which is admitted even remotely tends to establish 
the ultimate fact.” ! 

To the same effect is Wiborg v. United \States, 
163 U. S. 632, 657, which holds that any | act or 
declaration of one conspirator in furtherance of 
the common object or as a part of the res I gestae 
of acts done in such furtherance, are admissible 
against all. The conspiracy having been I estab¬ 
lished as set forth under point II herein by aets and 
declarations of both defendants and by circum¬ 
stantial evidence, the acts and declarations of each 

7 j 

during the conspiracy are admissible agaiiist the 
other. ! 

i 

Lastly we disagree with the assertion of jappel- 
lants that testimonv of the three overt acts did not 
constitute any evidence tending to prove tl^e con¬ 
spiracy charged. An overt act, as well as th^ man¬ 
ner and circumstances under which it is domfe, may 

i 

always be considered in connection with other evi- 

i 

deuce in determining whether or not ther^ is a 
conspiracy ( Langley v. United States, 8 (2d) 

815; Langer v. United States, 76 F. (2d)! 817). 

| 

The overt act need not constitute a substantive 

i 

offense, as appellants seem to suppose, to haye pro- 

i 

bative value of the conspiracy, and need only! be an 

i 

act in furtherance of the conspiracy. Dahly v. 
United States, 50 F. (2d) 37 (C. C. A. 8th). j 
The overt acts charged here are substantially in 
this category, namely, the meeting and conferring 
at the Union Station by Charles J. Hoeppej with 


i 

i 

I 

i 

I 

i 

I 

I 

I 
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James W. Ives on May 31, 1934; the procuring by 
John H. Hoeppel on May 31,1934, of the signature 
of Rep. Burke to the nomination of Ives, and the 
procuring on May 31,1934, of the signature of Rep. 
Burke to the letter of transmittal. 

IV 

The argument of the assistant district attorney was not 
improper in view of the issue tendered by counsel for 
appellants, but if improper was cured by the lower 
court's instructions 

Appellants under this point in their brief omit 

vital portions of the record. They omit a part of 

the argument of the Assistant District Attorney on 

this point preceding the statement objected to. 

Thev omit the statement bv the Assistant District 

Attornev that he would not have used the words ob- 
* 

jeeted to but for the use of them by counsel for the 
appellants. They omit the careful instructions of 
the court to the jury to disregard the statements 
both of counsel for the Government and counsel for 
the appellants. These omitted portions are not 
quoted in full in this brief as they can be found on 
pages 107 and 108 of the record. 

In the direct examination of John H. Hoeppel, 
he testified (contrary to the testimony of Rep. 
Burke and Mrs. Redmond) that Burke came to 
Hoeppel's office and brought his nomination papers 
signed in ;blank with a letterhead, and Hoeppel 
signed his papers in blank with a letterhead; that 
the papers and letterheads were signed in blank 
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i 

I 

i 

and exchanged on May 25th in Hoeppel’s office; and 
that Hoeppel had received the “Thursday’! letter 
before this (R. 78). Further on his directj exam¬ 
ination his counsel interrogated him on thi$ point 
and he stated that the nomination papers fcjr both 
appointments were signed on the same day, that is, 
on May 25th, and that he, Hoeppel, identified that 
date by official records of the Navy Department 

i 

which refreshed his memory (R. 79). Again, his 
counsel brought up this subject and Hoeppel testi¬ 
fied that he had no doubt whatsoever as to the date 

| 

when he and Burke exchanged the appointments, 
and that date was May 25,1934 (R. 80). j 
This testimony went to the heart of the charges, 

i 

because if the appointments were exchanged on 
that date, the appointment of Ives was made pefore 
the contact of Charles J. Hoeppel with Ivej% and 
therefore there was no conspiracy. For thalt rea¬ 
son counsel for appellants were so persistent in 
thrice bringing this out. 

O o i 

i 

On cross-examination counsel for the Govern¬ 
ment was equally persistent in breaking this jstate- 
ment down, and on cross-examination Jolin H. 

i 

Hoeppel testified that he did not remember how 
many letterheads were signed by Burke on! May 
25tli, but he did sign Government’s Exhibit 1-4, 
transmitting the nomination of Ives at that jtime; 
that Burke signed it in blank with nothing above 

i 

it; that he, Hoeppel, filled in the substance above 

i 

the signature, or Hoeppel had already prepared 


i 

I 

i 

i 

i 
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this letter and Burke signed it; that he was not 
positive, but he knew Exhibit 1-4 was signed in his 
office on I May 25th; and that he filled in above 
Burke's signature. Upon being asked to produce 
his carbon copy of Exhibit 1-4, and upon examin¬ 
ing it, John H. Hoeppel testified that it might be a 
copy he made for the grand jury, but having his 
attention called to the fact that it was on Burke's 
thin second sheet, he said Burke had left him some 
of his blank forms; and finally that he wrote this 
letter (Exhibit 1-4) in his office on Burke’s sta¬ 
tionery, and he must have taken it to Burke for 
Burke’s signature, and that the letter was written 
on May 31,1934 (E. 88, 89, 90, 91). 

The importance of this admission is apparent. 
The cross-examination, the substance of which is 
given above, is contained on four printed pages of 
the record. Therefore, in closing argument, the 
Assistant District Attorney referred to the reason 
for John H. Hoeppel's first statement on direct ex¬ 
amination, which if true exculpated him, and then 
referred to the corkscrew cross-examination re¬ 
quired to get at the truth, as will be observed by 
reading the record, although in the closing argu¬ 
ment, let it be noted, the word “corkscrew” was not 
used. 

Inasmuch as counsel for appellants had tendered 
to the jury the issue that in order to return a ver¬ 
dict of guilty they would have to say that John H. 
Hoeppel was guilty not only of conspiracy but de- 
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liberate perjury, because if he deliberately lied and 
falsified in respect to this transaction he Was not 
only guilty of a violation of this sacred tr^ist but 
also guilty of one of the highest crimes in this coun¬ 
try—perjury; the Assistant District Attorney then 
made the statement complained of. j 

Appellants’ counsel having first tendered this is¬ 
sue, the Assistant District Attorney was justified in 
his reply, on the basis of the following cases. 

In Crumpton v. United States, 138 U. S. 361,364, 
defendant’s counsel, during argument, said to the 

i 

jury: “Either the defendant or Burt (a govern¬ 
ment witness) is guilty of this crime. I will show 
you that Burt is guilty, and therefore defendant 
is not.” In reply to this the District Attorney in 
his closing argument said: “The issue is sejuarely 
made bv Mr. Neal that either the defendant or 
William Burt is guilty of this crime. I have jshown 
you that Burt is not guilty; therefore, by hi$ logic, 
the defendant is guilty.” In considering this point 
the Supreme Court said: j 

i 

In the present case it is by no means clear 
that the district attorney transcended the 
proper limits of an argument. Counsel for 
the defendant had tendered the issue ito the 

I 

jury, that either his client or Burt was 
guilty of the crime, and we perceive ho im¬ 
propriety in the district attorney accepting 
the challenge and attempting to demonstrate 
that Burt was not guilty, and arguing that 
the jury, upon the issue thus presented, had 
a right to infer that the defendant was guilty. 


i 
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In Woodward v. United States , 38 App. D. C. 
323, counsel for the defendant, in arguing to the 
jury, referred to a particular transaction between 
defendant and one Ordway which he regarded as 
indicating good faith and frankness on the part of 
the defendant, and said: “Was that, gentlemen, 
the conduct of a crook or was that the conduct of an 
honest man.'’ Counsel for the Government in his 
closing argument referred to this and said: “Mr. 
Davis has argued to you, gentlemen, that the actions 
of the defendant in relation to the itemized state¬ 
ment of the charge of May 28, 1908, was not the 
action of a crook, but, gentlemen, we are not dealing 
here with an ordinary crook, we are dealing with a 
clever confidence man.” Defense counsel objected 
and moved the court to discharge the jury. The 
court denied the motion and refused to give the jury 
any instruction relative to this remark. This court, 
in affirming the judgment, said: 

In the light of counsel's argument in sup¬ 
port of the former assignment, to the effect 
that defendant, according to the evidence, 
procured the money from Ordway by a 
fraudulent trick or device, he is hardly in 
position to complain that counsel for the 
government exceeded the rules of propriety 
in his argument. In that view of the evi¬ 
dence the remark was merely the conclusion 
which the evidence tended to establish. 

We therefore submit that the statement of the 
Assistant District Attorney complained of was a 
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legitimate response to the argument of appellants’ 
counsel, who opened the door to just this kind of a 
response, and in their brief appellants failed to 
quote the statement by counsel for the Government 
that he “never would have used them (the words 
objected to) except for the use of them bVi Mr. 
King” (R. 108). j 

Appellants also fail in their brief to quote the 
admonition of the court to the jury “to disregard 
the opinion of counsel in this case that they jmay 
have set forth in the heat of argument, and re¬ 
member the case is to be decided on the testimony 

i 

of the witnesses and the law as given by the court. 
You will disregard entirely the statement of cbun- 
sel, and the similar statement made by counsel for 
the defense, you will disregard that also.” j 
But if the remarks were improper this prompt 
and careful admonition of the court below cijired 
it under the following authorities: 

In Copeland v. United States, 55 App. D. C. 106, 
a murder case, counsel for the Government stated 
that if the defendant had a gun right now he w0uld 

i 

not hesitate to kill every one of the twelve juiiors. 
He was interrupted by an objection, and a motion 
was made for a mistrial. The court, as in this case, 
denied the motion, and instructed the jury to dis¬ 
regard the statement. This court said on this 
point: | 

The court’s immediate admonition to jthe 
jury, together with the careful and compre- 


j 

i 


i 
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The statements made by her are unequivocally de¬ 
nied by the remaining eleven jurors in their affi¬ 
davits (R. 20-25). 


In view of the fact that this court, and the Su¬ 
preme Court of the United States, have so unmis¬ 
takably held that the testimony of jurors will not 
be received to impeach their own verdict (unless 
it relates to extraneous influences which are not in¬ 
volved here), we submit no further discussion is 
required on this point, and that there was no abuse 
of discretion on the part of the trial court in re¬ 
fusing to grant a motion for a new trial on this 
ground, without which abuse of discretion in rela¬ 
tion to a motion for a new trial this court will not 
intervene (Holder v. United States, 150 U. S. 91). 
Economon v. Barry-Pat e Motor Co., 55 App. D. C. 
143, and cases cited therein. Consolidated Render¬ 
ing Co. v. New Haven Hotel Co., 300 Fed. 627, giv¬ 
ing a full review of the authorities. 


VI 


The verdict was not contrary to the court’s instructions 

1 nder this point appellants discuss again the 
same question discussed under point II, namely, 
that there was no proof of the conspiracy, and no 
good purpose would be served by appellee reiter¬ 
ating what has been said under point II of this 
brief. 
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TTe therefore submit that the judgment! and 
sentence of the court below be affirmed. j 
Respectfully submitted. 

Leslie C. Garnett, j 

j 

United States Attorney. 
David A. Pine, 

Assistant United States Attorney. 

Samuel F. Beach, 
Assistant United States Attorney. 
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